
BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOIITH CAROLINA

DOCKET NO. 2009-300-C

In Re:
Application of LMK Comniunications,
LLC for a Certificate of Public
Convenience and Necessity to Provide
Interczchange and Local Fachange
Telecommunications Services and for
Local Service Offerings

)
)
) SFTTLFMFNT A('REEMENT
)
)
)
)

I hi» Settlement Agreement ('Settlement Ag&reement ') i» made by and among the Oflice

of Regulatory Staff ("ORS") and LMK Communications LL(.'. ("LMK" or "the Company' )

(collectively referred to as thc 'Parties" or sometimes individually as "Party ):

XVI IERLAS. on July 22, 2009, LMK filed its Application requesting (i) a Certificate of

Public Convenience and Necessity be granted authorizirn& I MK to provide resold and lacilitics

based local eitchange and interevchangc telecommunications services throughout the State ol

South ( arolina, pursuant to S.('.. ("ode Ann s~5g-9-2110(B). as amended, 6 S.C. Re&. 103-023

and Section 253 ol the 1elecommunications Act of 1996 (ii) flcsiblc regulation ol its local

eitchang&c services consistent svith Order No. 9'-165 in Docket No. 97-467-C; (iii) alternative

regulation ol its intercschangc services, consistent with Order Vos. ')5-1734 and 96-55 in Docket

95-661-C as modified by Order No. 2001-')97 in Docket No, 200-407-(".; (iv) for waiver ol

certain (.ommission Regulatiiins. specifically Regulation 103-610 regarding location ol records

Regulation 103-631 regarding& publication ol directories, and Regulation 103-61"2.".3 regarding

publication of operating& maps and (v) a vvaiver of any requirement to maintain Iinancial records

in conlormance vvith the Llniform System ol Accounts ('USOA"):



'&t&&HEREAS on Jul& 30. 2009. the Commission issued a Notice of' I'iling and Ilearing and

established a return date of August 31. 2009, lor the filing ol h. tters of protest or petitions to

intervene and established a he:ning date of October 26, 009, for the application to be heard

before hearing exiiinincr David Butler. I'squire:

O'IIERFAS. on September 11, 2009, thc ('ompany lih. d the direct testimony of Jennifer

Menge ivith the Commission;

XVIIEREAS. the purpose of this proceeding is to review the application liled by I.MK

and its requests (i) for a Certilicate of Public Convenience and iXecessity to provide resold and

facilitics based local exchange and intcrcxchange telecommunications services ivithin the State

of South Carolina; (ii) for llcxible regulation ol its local exchange services and alternative

regulation ol its interexchange services (iii) waiver ol certain re«ulations of thc Public Service

Cominission ot South Carolina ("( ominission ). specitically Re&gulations 103-610, 103-631,

103-612.".3; and (iv) a ivaivcr of any requirement to maintain financial records in confornlance

ixith the I uniform System of Accounts ("LSOA"):

5&IIEREAS, since th» liling ol th» notice, ORS has conducted a review ol the technical,

inanagerial, and lmancial exp&.rtise ol LlvIK to provide the services requested in the Application;

KVIIEREAS. ORS has reviewed the Application and the financial data provided by LvIK,

and ORS has calculated certain pcrlormance ratios based upon information provided by LMK.

%&IIEREAS, ORS has investigated the services to bc of'I'ercd by LMK and its intended

customer service plans;

')~ Hl. RFAS, ORS has reviewed thc proposed tariffs submitted by I MK:

'&)&'HERFAS, as a result ol its investigations. ORS has dctermincd (a) I.MK intends to

otter ri.sold and facilitics based local and interexchange services; (h) the officers ol LMK



poise»»»ufltcient techtlical and n&anagcrial abilitie» to;tdequ;ttcly pn&aid» the»er& ices applied

for; (c) b'tied tlpotl the itllorn1;tti&&n pr&icided and the 'ltlalyii» perlortlled, I.MIs appears to h;lxe

it»cess to suf'ftcient 1}nanci;ll reiuurces ncce»»;trs tu pr&ii id» the»cri ice» prupu»ed in its

;lppli«;ttiun; (d) I MV. 'i proposed tariffs saith the anlendment»;ts agreed to in thi» Settlement

.), greco&ent cot»pl& lilith C&&Inn)i»sion statutes and I»& ulittioni; (c) the pr&ivi»iun ol' »»nice» bs

LMh; &iill n&&t adieriily imp)et the ai:,til thility ol'allord }hie telecomnlunic ltions»erx icii: (f) t&&

thi extent it ii required to do su by the ('.omnlission. LMIs lwill participlti in th»»upp&&rt uf

unisersillly aiaifahfe telephone set sic» iu affordable rate»: uld (g)
inter»»chang»»erotic»s

bi

I,MK. &vill n&it tds:ersefy impact the public inter»it:

)»'I(I.'RLAS, tu ensure compliance ivith th» ('omtnii»i&&n'i itittute» and riguhttions, thr.'

Parties h'D'c 11&&I'ccd to the fulloxxini con)pleb»It!&Ic»»cttlement uf all issues in this docl it;

)),'Hl Rhb()RI-. , in th» spirit uf compromise, the P;trties hereby stipulate and ai r»c to the

fOll()&Vill}' til »1» a}id C(itlditiut)»:

I) I h» Parti»s agree u& itipulate int&& the record before thi ('ummisii&&n this Settlement

Agreement. I h» I'artie» als&& agree to stipulate to the ftlid testimony of' th» ( onlpany s Alt}le»»

.I»nnif'er 'Xfenge &iithout cross-eiatminatiotl I'&y ORS.

2) Th» C'&impanel i)as requested a &s:aiser &&1' 26 S.C'. C'ude:) nn. Rc s. 10.&-(&10

concerning the loc ttion of bool s and r»cord». H&&&veser, S.C'. C'ode Ann. ss»fl-')-380 (Supp. 00ls)

pl ox'Icles thilt:

I .itch tclcphotlc tttt I Its sh}111 hit%'c an oil tci'. In onc uf th&.' cotltlttc!I of
this State in xs:hich its property or»&»ne part thereol i» 1&icated i»id
»hall hccp In»uch oflice ill l »uch hooks, 'lcc(&ullts. pilp»I'» atld
records;ti sh;tll reasonably bc r»quired by the ()f1Ice of I&eguf'ttors
Stat'f'. 5&& liook». ace&)unt», paperi or record» riquircd hi the ()RS
to b» hept s&ithin the Stati shall b» rcmoicd at;tny tit»e from the
State escept up&in iucli conditions;ti m;ts be prescribed bi th»
()I'ftcc &if Regulatury St;}lf.



ORS is agreeable to allo«. ing, the Company to maintain its books and records outside of the State

of South Carolina in i'xchiingc for tlie Company agreeing to provide access to its books and

records. ORS is agreeable to the Company maintaining its books and records at its principal

oftices in Raleigh, North Carolina and the Company agrees to notify the ORS of any change in

the location of the principal office or in tlie location ivhere the bool s and records are maintained.

This provision of' the Settlement ¹reemcnt shall not be construed as a «aiver by ORS of 'S.C,

('oils Ann. &s 58-4-55 (Supp. 2008) or ss 58-9-1070 (Supp. 2008). ORS expressly reserves it&

rights to require the production of books, records and other information located «ithin or outside

of thc St;ite of South Ciuolina in order to carry out its duties and compliance «ith any state or

fcilclill feglllatioil;

3) I he Company has requested a ivaiver of any rule or regulation that might require

.1 carrier to maintain its financial record» in conformance «'ith thc Ihiiform Svstern of Accounts

("I)SOA"). I'he Company acknoivledges that S.(.'. (.'ode Ann. g 58-9-340 (Supp. 2008) provides

that the ORS may. in its discretion and subject to th» approval of tlie Commission, prescribe

systems of accounts to be kept by telephone utilitics subject to the comniission's jurisdiction and

that th» ORS ina) prescribe thc manner in «'hich th» accounts shall be kept and may require

every telephone utility to I ecp its books. papers, and records accurately and faithfully according

to the system of accounts as prescribed hy thc ORS. Ihc Company agrees to kccp its books,

papers, and records in such a manner that permits ORS to audit revenues and expenses associated

«ith its South Carolina operations for compliance «ith programs such as but not limited to the

I!nivcrsal Service Fund ("I SF"), the Interim I.FC I'und, dual party relay service fund, and gross

receipts. Thc Company agrees to complete the reporting I'orms for such programs as but not

limited to I:SF,dual part) relay service fund, Interim I.I-:('. and gross receipts as may bc required



by thc ORS of' tclccominunications companies certificated to operate within South Carolina and

as thc reporting forms may be amended Irom time to time;

4) 'llic Company has rcqucstcd a waiver of 26 S.C. Code Ann. Regs 103-631

regarding thc publication ol directories. Hccausc thc (.'ompany has agrccd to make arrangcmcnts

for publication of its customer's listings, ORS does not oppose thc requested waiver.

5) Given thc Company's request to provide statewide service, ORS docs not oppose

thc (".ompany's rcqucst for waiver of 26 S.C. Code Ann. Regs. 103-612.2.3 which requires the

tiling of operating maps. However, should thc Company establish local exchange service areas

which differ from those of thc incumbent local exchange carriers, thc Company a& rccs it will

notity thc (".ommission and ORS of the change and tile updated service maps:

6) ORS docs not oppose I.MK's requests Ior flexible re& ulation of its local

cxchangc scrviccs and alternative regulation ot its interexchangc service offerings consistent

with thc procedures described and sct forth in Order No. 98-165 in Docket No. 97-467-(". and

Orders 95-1734 and 96-55 in Docket No. 95-661-C as modilicd bv Order No. 2001-997 in

Docket No. 2000-407-('. . I'Icxiblc reguhition includes (i) adoption ol a compctitivc rate structure

incorporating maximum rate levels with the flexibility for rate adjustmcnt below thc maximum

rate levels and (ii) presumptively valid tariff tilings upon filing subject to an investigation of

such tariff filing being instituted vvithin thirty (30) days. Alternative regulation of intercxchange

services provides Ior thc (i) regulation of thcsc scrviccs in thc same manner as these scrviccs are

regulated of A I'&y I' ('.ommunications of the Southern States, Inc. , (ii) removal of thc maximum

rate tarit I rcquircmcnts for I dvIK's business services, private line, and customer network-type

offerings, except in instances governed by Order No. 2001-997 which reinstituted maximum

rates for surchargcs and rates associated with certain intrastate operator-assisted calls; (iii)



presumptixel& viilid taritl' lilin& s lor these interci&change scn ices unless an invcstig;ition ol' a

particular' filing& is instituted ivtthtn sex en (7) d;ivs, in ivhtch case thc tanll liling vvill bc

suspended until resolution ol' the inicsti& ation or until I'urther order ol' thc C'ommission; and (ix )

the sanie reguliitori trciitnient as, X'18; I C:ominuiiications ol the Southern States. Inc. in

connection ivith an&, ' tiltilrc rclasation ot reporting rcquircnicnts;

7) LN1K agrees to resell the sera iccs only' ol' those local czchitng&c pro~ idcrs or

intercxchange carriers authorized to do business in South ('arolina bx thc ('.ominission.

)(') LMV. agrees that it vill allow att cnd-user of resold see iccs tii:recess iin

alterrtativc intcrcxchange ciirrier or &ipcrat&ir sera i«c provider il' tile end-user expresses silcll;i

desire:

')) LMls ag&rees to tile nccess;irv liniincial intoi nut(1&an as directed bi: thc

C:ommission or ORS lor universal service luiid reporting, dual parti' rclai' service t'und reporting,

interim I.I,(' fund reporting, ;tnnual reportin ', gross receipts reporting, and''or;mi' other rcportin&

xvhich m;ii noii or in the I'uture be iipplicable to telecommunications providers suc)i as LMK.

I hc I'arties;i ree th;it such reports sliall hc lilcd pursu;int to ORS' instructions;ind inonics shall

b» remitted in accordiince ivith thc directions ol' th» ()RS iind, 'or the C'omniission.

10) LMK agrees to ni;iiiit;iin its books «nd records in a manner that xvould pcrniit

()RS to examine;tm' ot'LlvIK's reports lilcd iiith the ('ommission;ind provided to ORS.

111 LIvIV. agrees to lil» ivith thc ('ommission and OR. i;i completed authori7cd utilit&

represent'itive Ibrms vvithin thirtv ( ~0) d;its ol thc Commission's order.

12) Iil tile evcilt thiit LlvIV. oflers prepaid c;tiling card services in the tuture. I, MV.

ag&rees that it shall obtain C'ommission approval and post a surety bond in the amount ol' Ii&,000

iis required bx the ('ommission:



13) L51k agrees to comply with South Carolina Regulation 103-607 in that they xviII

obtain a bond, irrevocable letter ot credit, or certiltcate ol deposit pcr thc ('ommission's request

il LUNIK prox ides prc-paid local eschange services.

14) LivIK ag&rees to comply with the verification re»ulations governing change of'

preferred carriers as established by thc Federal Communications Commission ("I'('C"). I.Mk

agrees to comply vvith the marl ctiny. practices and guidelines established by thc Commission in

()rder No. 9%-6511;

15) I.MK agrees to comply with South Carolina Code Section xx 5g-9-300 entitled

-Abandonmcnt of Service. " Additionally, to thc extent applicable, Lb;1K agrccs to adhere to the

F('("» rule 47 ('.I. .R. x 64.1190 and 64. 1130 reg&arding preferred carrier freezes and thc

requirement that th» form of thc xvrittcn authorization for the institution ot thc freeze bc a

separate or easily separable document. Prior to abandonment ol service& I.MK shall remove any

preferred carrier frcc~c so as to enable consumers to seamlessly transfer their telephone numbers

to another provider;

16) 'I'o the extent necessary, LK1K agrees to eng&ag&c in good faith negotiations with

non-13ellSouth incumbent local exchange carriers vvhosc netxvorl s interconnect xvith I3eIISouth at

the same local tandem regarding trat'fic crcChang:

17) I.%1K agrees to comply vvith Title "3, (.'hapter I7 of thc South Carolina (.'ode

Annotated. xvhich governs the establishment and implementation of a "Public Safety

Communications Center, ' also knovvn as 911 services.
" L.'v1k agrees to contact the appr»priatc

authorities regarding 911 services in the counties and cities vvhcrc I.!v1K vviII be operating prior

to initiating local service in South Carolina and shall prox ide thc 911 coordinator in each county

and'or city with intomtation regarding I . .'v1K's operations.



IS) 1.%(K agrees to comply «ith all rules and regulatioils of thc Commission unless

flic ( olnlnlsslolr ll;ls ci&.press( y «'aived srlch rulc or' regula(roll:

I')) I Mk agrees to file a final revised tariff «ith both th» ORS and the Commission

«ithin 30 days of the Commission s order granting I.lvfk s application and the revised tariff shall

reflect and b» in accordance «ith ORS recommendations.

"0) "('ornpany" shall file its revised tariff «ithin thirty (i0) day» of receipt of this Ord»r

utifizin& the Commission's e-filing system for tariffs. I'he revised tariff should b» electronically filed

in a test searchable I'DI! format using the (.ommission's DAIS System (http 'dms. psc. sc.gov). !Xn

additional copy should bc s»nt via email to »tati(Tii. psc.sc.gov to h» included in the Commission's

I:"I'arif1 System (http etarif1. psc.sc. riv). I'uture revisions to the tari(T should b» made usin ~ the

I.Tarif1 System. I he revised tarifl shall be consistent «ith th» findings of this Order and shoal be

consistent vvith the ( ommission's Rules and Regulations.

21) ORS is charged by la««ith the duty tri represent the public interest of South

Calolina Pursuant to 'S.( . ( ode ss .'&I(-4-10 (H). S.(. . ('ode ss 5((-4-10(H)(1 ) throu&'h (3) read in

p;rrt as folh)«s

. . . 'public interest' means a balarrcing& of the folio«ing:

(I) concerns of the using, ;uid c&insuming public «ith respect to
public utility services. regardless of thc class of custonier;
( ) economic development and joh attraction and r»t»ntion in
South ('arolina: and

(3) preservation of the financial integrity of the State s public
utilities and continued investment in and mainten;urcc of utility
facilities so as to provide reliable and high &Iuafity utility services.

ORS believes thc Settlement X reerncnt reached among thc I'arties serves the public interest as

defined above;



22) The Parties agree to advocate that th» Commission accept and approve this

Settlement Agreemertt in its entirety as;r f rir, reasonable and lull resolution of all issues in th«

above-captioned proc«cding and that the ("ommission take no action inconsistent with its

adoption. 'I h«parties further agree to coop«rate in good faith with one another in recommending

to th«('ommission that this Settlement Agreement b«acc«ptid and approved by thc

("ommission. 'I h«Parties agrcc to use reasonable efforts to def«nd and support any Commission

order issued approv ing this Settlement Agrccmcnt and the terms and conditions contained herein.

"3) I he I'artics agree tltat signing this Settlement Agreement vvill not constrain,

inhibit, impair or prejudice their arguments or positions held in oth«r collateral proceedings, nor

will it constitut«a prcccd«nt or evidence of acceptable practice in future proceedings. II' the

(:ommissinn diclinis to approve the Settlement Agreement in its entirety, then any Party

desiring to do so may vvithdravv from the Settlement Agr««mint in its cntircty v;ithout penalty or

obligation

2A) I his Settlemcnt Agreemcnt shall be interpr«t«d according to South ('.arolina lavv.

25) I hc Parties r«pr«sent that th« t«rms ol this Settlement Agrccru«nt are bas«d upon

full and accurate intormation known as ot the date this Settlement Agreern«nt is executed. If,

after execution. either I'artv is mad«avvarc of information that contlicts, nullitris, or is othervvisc

materially different than that information upon vvhich this Settlement Agreement is based, either

Parts may v ithdrav from the Settlemcnt Agrcerncnt with tvritten notice to thc other Party.

26) 'I bc abov« terms and conditions tully r«present thc agr««m«nt of th«Parties

hereto. 'I'herefore, each I'arty acknovvledges its consent and agreement to this Settlement

Agreement by aftniing its signature or by authorizing counsel to aflrx hi» or her signature to this

document where indicated heloise. (.'ounsel s signature represents his or h«r representation that



his or her client has authorized thc execution of the agrcctnent. I'ac)i&nile signatures and email

)ig&nature) shall be «s oftectivc as orig&in;&l signatures to hind any party. Thi) d&&cumcnt m;&y hc

sig&ned in counterparts, with thc orig&in&d signature pages combined with the body ol the

document con)tituting an origin, d and provablc copy of this Settletnent Agreement. The Parties

agree that in thc event any l'arty should fhil to indicate its consent to this Scttlctncrtt Agreement

and thc terms contained herein, then thi» .')ettlcmcnt Ag&rccmcnt shall hc null and void and will

n.ot hc htndtng oil atly l)al'ty'.

10
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BEFORE

THE PUBLIC SERVICE COMMISSION

OF SOLTH CAROLINA

DOCKET NO. 2009-300-C

Application of LMK Communications,
LLC for a Certificate of Public
Convenience and Necessity to Provide
Interexchange and Local Exchange
Telecommunications Services and for
Local Service Offerings

)
) CERTIFICATE OF
) SERVICE
)

This is to certify that 1, Chrystal L. 5;forgan. have this date served one (1) copy of the

SFTTLEMFNT AGREEMENT in the above-referenced matter to the person{s} named helot by

causing said copy to be deposited in the United States Postal Service, first class postage prepaid and

affixed thereto. and addressed as sho~~m belo~v:

Scott L'Iliott, L'squire

Elliott k. l. lliott. P.A.
721 Olive Street

Columbia, SC. 29205

M. John Boiven, Jr. Fsquire
Margaret M. Fox. Esquire

Sue-Ann Gerald Shannon. Esquire
McVair I awv Firm. P.A.
Post Office Box 11390
Columbia, SC, 29211

uC'
Chrys L. Morgan

October 19, 2009
Columbia, South Carolina


